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Charges for shipping are gross receipts subject to ROT when they are part of
the selling price of the tangible personal property being sold. See, 86
II'l. Adm Code 130.415. (This is a GL).

June 2, 1999

Dear M. XXXXX:

This letter is in response to your letter dated April 21, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter which is designed to provide general information, is
not a statenment of Departnent policy and is not binding on the Departnent. See 2
I1l. Adm Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and nmade inquiry as follows:

COWPANY is a STATE converting machine nmanufacturer whose nachines
produce products ranging from seal able food storage pouches to padded
mai | i ng envel opes. W currently sell and service nachines in the
United States and many foreign countries.

I am witing today in accordance with our local laws, to request
informati on about the sales tax laws of your state. To sinplify this
process, | have enclosed a questionnaire that deals wth the sale and
mai nt enance of our machine if sold to a custoner in your state. The
return of this questionnaire with your signature, title, along wth

your state seal or stanp will be greatly appreciated. Your official
response will be held on file and will bring us into conpliance wth
our | aws.

When reviewing the enclosed questionnaire, please keep in mnd that
COVMPANY always retains ownership of its machinery wuntil it is
completely installed at the buyer's facility, and the |last paynent is
recei ved. If your answer to these seven questions is either taxable
or non-taxable, please circle the appropriate response. |If the answer
to any question requires an explanation, please circle enclosure and
send us the pertinent information you have on that subject. If all
seven questions are answered non-taxable, because your particular
state has no sales tax, please indicate this in the comment field.

I would like to thank you in advance for your tine and effort in
completing this information for us, and for your pronpt response.

Your questions regarded the taxation of the foll ow ng:

1. Machi ne transportation costs from CITY/ STATE to a purchaser in
your state
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2. Machi ne purchase of $200, 000.00 or nore

3. Spare parts, costing between $5.00 and $3,500. 00 each, which are
purchased and delivered with a machine

4. Labor costs charged for our technicians naking service or repair
visits after the machine is installed within a facility in your
state

5. Repair or replacenent parts, costing between $5.00 and $3, 500. 00

each, which are sold after a machine is in service within a
facility in your state

6. Large capital inprovenents to the machine costing over $10, 000

7. Separate | abor costs for technicians installing capital
i mprovenent s

W are answering your questions in narrative form in order to provide
detail ed explanatory material on the itens about which you have made inquiry.

The question of whether transportation costs or freight charges may be
deducted by retailers in calculating Retailers' COccupation Tax liability depends
not upon the separate billing of such transportation or freight charges but upon
whet her the charges are included in the selling prices of the property or are
contracted for separately by purchasers and retailers. To the extent that such
charges exceed the costs of shipping, transportation or delivery, the portion of
the charges that exceed the actual shipping costs are subject to tax. The best
evidence that transportation charges are agreed to separately and apart from
selling prices is separate and distinct contracts for freight or shipping.
Alternatively, docunentation in the records of sellers that purchasers had
options of taking delivery of the property at sellers' locations, for the agreed
purchase prices, or having delivery nmade by sellers for the agreed purchase
prices plus ascertainable delivery charges, may suffice. Please refer to 86 III.
Adm Code 130. 415, encl osed.

The sale of tangi ble personal property, including machinery, in Illinois to
end-users is generally subject to Retailers’ COccupation and Use Tax liabilities,
unl ess one can document an exenption. The tax is neasured by gross receipts
The selling price of the item sold does not affect the determ nation of the
taxability of the transaction. In general, Retailers' OCccupation Tax does not
apply to sales of nmachinery and equi pnent used primarily in the manufacturing or
assenbl i ng of tangi bl e personal property for wholesale or retail sale or |ease.

The manufacturing process is the production of articles of tangible personal
property, whether such articles are finished products or articles for use in the
process of manufacturing or assenbling different articles of tangible personal
property by procedures comonly regarded as manufacturing, processi ng,
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fabricating, or refining which changes sonme existing naterial or materials into a
material with a different form use or nane. These changes nust result fromthe

process in question and be substantial and significant. See 86 Ill. Adm Code
130.330(b)(2), enclosed. Please note the exenption does not apply to hand tools,
cool ants, lubricants, solvents, apparel, adhesives and simlar supplies. The

exenption is available for replacenment parts purchased for exenpt machinery or
equi pnment, Section 130.330(c)(3).

In order to docunent the exenption, the user of such machinery and equi pnent
must supply an exenption certificate to the retailer as provided in 86 Ill. Adm
Code 130.330(g)(1). The user may provide an active registration or resale nunber
inlieu of the prescribed certificate. |If a machine qualifies for the exenption
an addition or inprovenent to the machine would also qualify so long as the
resulting machine neets the above stated requirenents.

I1linois Retailers' Cccupation Tax is inposed upon gross receipts fromthe
sale of tangible personal property to end-users and gross receipts is defined to
mean all the consideration received by sellers valued in noney whether received
in noney or otherw se, but not including the value of or credits given for like
kind traded-in property. In conputing Retailers' COccupation Tax liability, no
deductions shall be taken by a taxpayer from gross receipts on account of the
cost of the property sold, the cost of materials used, |abor costs, or any other

expense whatsoever. See 86 IIl. Adm Code 130.410, encl osed.

Regarding repair or service visits made by your technicians after you sell a
machine and it has been operating within Illinois, you have not stated whether
this work is pursuant to nmaintenance agreenents. Pl ease be aware that the
taxation of maintenance agreenents depends upon if charges for the agreenments are
included in the selling price of the tangible personal property. |f the charges

for the agreenents are included in the selling price of the tangible personal
property, those charges are part of the gross receipts of the retail transaction
and are subject to tax. No tax is incurred on the maintenance services or parts
when the repair or servicing is perforned.

If maintenance agreenents are sold separately from tangible persona

property, sales of the agreements are not taxable transactions. However, when
mai nt enance services or parts are provided under the maintenance agreenents, the
company nmaking the repair or providing the service will be acting as a service

provider under provisions of the Service Cccupation Tax Act that provide that
when service providers enter into agreenents to provide maintenance services for
particul ar pieces of equipnment for stated periods of tinme at predeterm ned fees,
the service providers incur Use Tax based on their cost price of tangible
personal property transferred to custonmers incident to the conpletion of the
mai nt enance service. See part (3) of subsection (b) of the enclosed copy of 86
II'l. Adm Code Sec. 140.301

If repair or service work is done that is not pursuant to a maintenance
agreenent, the transaction would be subject to liability under the Service
Occupation Tax Act. Under the Service Cccupation Tax Act, servicenen are taxed on
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tangi bl e personal property transferred as an incident to sales of service. See
the enclosed copy of 86 IIl. Adm Code 140.101. The purchase of tangible
personal property that is transferred to the service custonmer may result in
either Service Cccupation Tax liability or Use Tax liability for the servicenen
dependi ng upon which tax base the servicenmen choose to calculate their tax
liability. The servicenen may calculate their tax base in one of four ways: (1)
separately stated selling price of tangible personal property transferred
incident to service; (2) 50% of the servicenen's entire bill; (3) Service
Cccupation Tax on the servicenen's cost price if the servicenen are regi stered de
mninms servicenmen; or (4) Use Tax on the servicenen's cost price if the
servicenen are de mnims and are not otherwise required to be registered under
the Retailers' COccupation Tax Act.

Using the first method, servicenmen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is based on
the separately stated selling price of the tangible personal property

transferred. |If the servicenmen do not wish to separately state the selling price
of the tangi bl e personal property transferred, the servicenen nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods

provide that in no event may the tax base be less than the servicenen's cost
price of the tangible personal property transferred.

The third way servicenen may account for tax liability only applies to de
mnims servicenmen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' QOccupation Tax liability with respect to
a portion of their business. Serviceman may qualify as de mnims if the
servicenen determne that the annual aggregate cost price of tangible personal
property transferred as an incident of the sale of service is less than 35% of
the servicenmen's annual gross receipts from service transactions (75% in the case
of pharmacists and persons engaged in graphic arts production). This class of
registered de mnims servicemen is authorized to pay Service Cccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust oners.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers'
Cccupation Tax Act. Such de mnims servicenen handle their tax liability by
paying Use Tax to their suppliers. If their suppliers are not registered to
collect and remt tax, the servicenmen nust register, self-assess and remt Use
Tax to the Departnment. The servicenen are considered to be the end-users of the
tangi bl e personal property transferred incident to service. Consequently, they
are not authorized to collect a "tax" fromthe service custoners.

Pl ease be advised both the Service Cccupation Tax Act and the Use Tax Act
have provisions that exenpt machinery and replacenent parts used directly in a
manuf act uri ng process as di scussed above.
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I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at www. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Kar|l Betz
Associ at e Counsel

KB: msk
Enc.



